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establish a prima facie agency for this particular action between this attorney 
and the company, and thus constitute a general appearance for the company. 
A general appearance cures all defects in service where the court would have 
had jurisdiction if the service had been perfect. Redmond v. Peterson (1804) 
102 Calif. 595, 36 Pac. 923; Baker v. Union Stock Yards Nat. Bank (1902) 63 
Neb. 801, 89 N. W. 269. 

Pleading — Wrongful Death — Statutory Period — Condition Precedent or 
Limitation Period. — Suit was brought November 28, 1910, under a wrongful 
death statute requiring that action thereon must be brought within one year 
after the death. The declaration alleged that the injury resulting in death 
occurred June 27, 1909, but did not allege the date of the death, nor that the 
action was commenced within one year after the death. Held, that the declara- 
tion did not state a cause of action. Hartray v. Chicago Railways (1919, 111.) 
124 N. E. 849. 

One line of cases holds that a statutory requirement of this sort is a limita- 
tion period to be set up in the defendant's pleading. Sharrow v. Inland Lines, 
Ltd. (1915) 214 N. Y. 101, 108 N. E. 217; Chiles v. Drake (1859, Ky.) 2 
Met. 146, 74 Amer. Dec. 406. But most courts treat such a provision as a 
limitation or condition attached to the right. De Martino v. Sieman (1916) 
90 Conn. 527, 97 Atl. 765; Korb v. Bridgeport Gas Light Co. (1917) 91 Conn. 
395, 99 Atl. 1048; The Harrisburg (1886) 119 U. S. 199, 7 Sup. Ct. 140; Bos- 
ton and Maine R. R. v. Hurd (1901, C. C. A. 1st) 108 Fed. 116, 47 C. C. A. 615; 
Hamilton v. Hannibal and St. Joseph R. R. (1888) 39 Kan. 56, 18 Pac. 57. 
These cases reason since there is no action at common law for wrongful death, 
then where a statute creates a right of action, a limitation in the statute is 
inherently a part of the right of action. In this respect the limitation differs 
from the ordinary statute of limitations, which operates to bar a preexisting 
right. See Tiffany, Death by Wrongful Act (2d ed. 1913) sec. 121. According 
to this view, in order to avail himself of the right, a plaintiff must affirmatively 
allege that his action was commenced within the period provided. Louisville 
and Nashville R. R. v. Chamblee (1910) 171 Ala. 188, 54 So. 681. When the 
plaintiff fails to do this, his declaration is demurrable. Lapsley, Admtx. v. 
Public Service Corporation of New Jersey (1908, Sup. Ct.) 75 N. J. L. 266, 
68 Atl. 1113. The principal case follows the majority rule, and is sound in 
result. For the effect of a foreign statute of limitations, see (1918) 27 Yale 
Law Journal, 1078. 

Procedure — Service by Publication — Idem Sonans. — The plaintiff sued to 
foreclose his mortgage on the defendant's property, service in the suit being 
by publication. The defendant contended that the court failed to obtain 
jurisdiction because of defective notice. The published notice named the 
defendant as "Asa W. Winegar," whereas his name was "Aseph W. Winegar." 
There was evidence that he had frequently been called "Asa" and that his 
name so appeared in the previous directory. Held, that there was not sufficient 
variation in the sound of the two names to make the service void. Bennett v. 
Winegar (1919, Neb.) 174 N. W. 512. 

The courts are practically unanimous in applying the doctrine of idem sonans 
when called upon to determine the validity of default judgments rendered upon 
personal service. Bloovifield R. R. v. Burress (1882) 82 Ind. 83; Walsh v. 
Kirkpatrick (1866) 30 Calif. 202. But where service was made by publication, 
there is considerable conflict of opinion as to whether or not the doctrine 
should be applied. The more recent authorities tend to support the principal 
case. Cf. Puckett v. Hetzer (1910) 82 Kan. 726, 109 Pac. 285; of. Davison 
v. Bankers' Life Ass'n (1912) 166 Mo. App. 625, 150 S. W. 713. Contra, 
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Hubner v. Reickhoff (1897) 103 Iowa, 368, 7z N. W. 540; Schoenfeld v. 
Bourne (1909) 159 Mich. 139, 123 N. W. 537. In general, the decisions contra 
are based on the ground that since such service was unknown to the common 
law and depends entirely on statutory provisions, power so granted must be 
strictly construed. Where notice was had by publication in proceedings to 
sell real estate for taxes, there is still greater tendency not to apply the doctrine. 
Cf. Emeric v. Alvarado (1891) 90 Calif. 444, 27 Pac. 356; cf. Myers v. DeLisle 
(1914) 259 Mo. 506, 168 S. W. 676. A reasonable way to settle the problem 
is to determine from the circumstances in each case, whether a reasonable man 
would have been put on notice by reading the publication. A recent case adopted 
substantially this view. Ordean v. Grannis (1912) 118 Minn. 117, 136 N. W. 
575. It was there held that if the names when printed looked sufficiently alike 
to the eye, so that neither the defendant nor those who knew him could be 
misled, the service would be valid, although the true name and the name given 
were not strictly idem sonans. 

Property — Escheat — Conflict of Laws. — One Forney died intestate in Cali- 
fornia, of which state he was a resident, leaving deposits in banks in Nevada. 
The public administrator of Nevada reported no heirs and recommended the 
escheat of the property to that state. An illegitimate daughter of the decedent, 
who had always lived in California, then applied for the property on the ground 
that according to the law of Nevada she had been legitimated. Held, that she 
had no right to the estate, because her legitimation was governed by the law 
of California, under which she could not inherit. Sanders, J., dissenting. 
In re Forney's Estate (1919, Nev.) 184 Pac. 206. 

One Clifford died intestate in Minnesota, leaving personal property in North 
Dakota. The administrator reported that the two surviving sisters were 
unlocated, and that the state should receive the whole property by escheat. 
The probate court decreed accordingly. The sisters then appeared and secured 
a modification of the decree, and applied to the State Treasurer, trustee of 
the fund, to have it turned over to them. He refused and they sued him and 
the state. Held, that they should recover. Delaney v. State (1919, N. D.) 
174 N. W. 290. 

Escheat is now principally regulated by statute. By the feudal theory of 
common law, when a man died intestate without inheritable blood the estate 
vested in the state at once by operation of law. See 4 Kent, Commentaries 
(13th ed. 1884) 424; 15 L. R. A. (N. S.) 382, note. As indicated in the note 
last cited, however, some courts with a more modern view made a judicial 
proceeding necessary before the state could vest title in itself or its grantee. 
This was later accomplished by statute in some jurisdictions, among them North 
Dakota, California, and Nevada, as is seen in the principal case. This seems 
the correct solution even without a statute, since in modern times the state 
does not take by succession, but by want of succession, by complete failure of 
title. If in fact there are neither heirs nor kindred, the death of the intestate 
is the operative fact which gives the state the right that his property shall 
escheat. But there appears no reason why the state should not be required 
to vindicate its right at law, like one who is heir-at-law. See 10 R. C. L. 609 ft". 
It is to be noted that the fiction as to the situs of personal property is dispensed 
with in the case of escheat, which is the usual result when that fiction conflicts 
with the law of the state wherein the property is situated. See Beale, The 
Situs of Things (I919) 28 Yale Law Journal, 525, 528. 

Public Service Companies — Telegraphs — Sender's Contract as Binding 
Receiver. — The defendant company received the following message for trans- 
mission. "Prospects look higher for hogs selling fifty-five to-day." The mes- 



